
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



484 MICHIGAN LAW REVIEW 

Conn. 410; Brozvn v. Smith, 19 R. I. 319, 33 Atl. Rep. 466, 30 L. R. A. 680. It 
is well settled that if the decree of divorce is silent as to the custody of the 
minor children, then the liability of the father remains the same after divorce 
as before, both to the divorced wife and any other person. Gilley v. Gilley, 79 
Me. 292; Monroe County v. Abbeglen, — Iowa — , 105 N. W. Rep. 350. If 
the divorce was obtained because of the misconduct of the wife and she 
retains the custody of the children either by agreement or by the decree of 
the court, the father is not liable for the child's support. Fitter v. fitter, 33 
Pa. St. 50; Kelly v. Davis, 49 N. H. 187, 6 Am. Rep. 499; Gordon v. Potter, 
ly Vt. 348. The general doctrine is that jurisdiction over the custody and 
support of children in divorce cases is a continuing one and the court may 
change or modify the order for custody and support at any time. The better 
rule would seem to be therefore that if the custody of the child is given the 
wife, the father is relieved from all liability for the child's support except 
such as the court may order in the decree of divorce or in some subsequent 
decree in the same proceeding. Burritt v. Burritt, 29 Barb. 124; Brov.11 v. 
Smith, supra; Hall v. Green, supra. 

Easements by Implied Grant — Partition. — Two persons owning in com- 
mon land on which there were two houses, partitioned it by deed, giving each 
one of the houses, the boundary line being an alley between them, providing 
that this alley should be kept open for the use and benefit of the owners of 
the lots forever and stating that it made a "full, perfect and absolute partition" 
but making no mention of the drain and stairway on the dividing line. Held, 
that, it not being reasonably necessary that either grantee should have the 
part of the drain or stairway on the land of the other maintained, no ease- 
ment was to be implied. Gaynor v. Bauer (1905), — Ala. — , 39 So. Rep. 749. 

The cases on the subject of implied or quasi easements are by no means 
in accord. When two parcels are owned by one person and he conveys one 
of them, a distinction is often made between the parcel to be considered the 
quasi dominant tenement and that to be considered the quasi servient. If 
the former be conveyed, all such continuous and apparent implied easements 
as are reasonably necessary to the enjoyment of the property granted pass to 
the grantee. That the necessity need not be absolute is settled, but the cases 
are in conflict as to the degree of necessity required and the proper test appli- 
cable. Evans v. Dana, 7 R. I. 306; Spencer v. Kilmer, 151 N. Y. 390; Phillips 
v. Phillips, 48 Pa. St. 178; Case v. Minot, 158 Mass. 577. If the quasi servient 
tenement is granted, and the quasi dominant retained, no easement is reserved 
by implication unless clearly necessary to the enjoyment of the property 
retained. Walker v. Clifford, 128 Ala. 67, 29 So. 588; Wells v. Garbutt, 132 
N. Y. 435, 30 N. E. 978; Meredith v. Frank, 56 Oh. St. 479. In this case the 
land was originally owned by the parties in common, the pipes, drains and 
stairway were in position when the lands were inherited and the deed of par- 
tition was silent as to easements and appurtenances. But in partition "each 
party takes his estate with the rights, privileges and incidents attached to it, 
rather than as grantees or grantors." Kilgour v. Ashcom, 5 Har. & J. 82; 
Johnson v. Jordan, 2 Met. 234, 241. And if the easement is reasonably neces- 
sary it passes on partition, with the property conveyed. Kilgour v. Ashcom, 
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supra ; Brakely v. Sharp, 10 N. J. Eq. 206. The easements were held not reas- 
onably necessary and therefore not implied, the court following Washburn's 
test of necessity; "the question whether the grantee might at a reasonable 
expense, provide for himself an enjoyment of a similar easement." Wash- 
burn, Easements (4th Ed.) 107. The correctness of this result may well be 
questioned. The test of expense was not intended to be, nor is it, applicable 
to easements implied under partition deeds, where the property is taken with 
all the rights, privileges and incidents inherently attached to the property 
conveyed. The better rule is that the property is to be enjoyed after partition 
in the same manner as before, and that the parties to such partition "take 
their respective proportions of the estate in the same condition and subject to 
the same advantages and disadvantages under which the ancestor held." Bur- 
well v. Hobson, 12 Gratt. (Va.) 322, 329. 

Eminent Domain — Streets — Condemnation-Trespass. — A city's charter 
provided for the condemnation of land for street purposes. By virtue of this 
authority, the board of commissioners adopted a resolution condemning cer- 
tain lands to be used as a public street, the resolution providing for the 
appointment of one appraiser by the city, another by the landowner, and a 
third selected by these two. The requisite steps were taken by the city but 
the landowner refused to appoint an appraiser and appealed to the Superior 
Court. The city then selected appraisers, who fixed the damages and the 
defendants entered on the land and opened and laid out a street. The land- 
owner had them indicted for criminal trespass. Held, that the entry of the 
defendants was rightful. State v. Jones, et al. (1005), — N. C. — , 52 S. E. 
Rep. 240. 

The determination of the question of the necessity of appropriating lands 
for public purposes through the power of eminent domain calls into exercise 
political and not judicial powers; Zimmerman v. Canfield, 42 Ohio St. 463; 
McMicken v. Cincinnati, 4 Ohio St. 394; Giesy v. Railroad Co., 4 Ohio St. 
308; People v. Smith, 21 N. Y. 595; and the method of taking being within 
the exclusive control of the legislature limited by the constitution, the courts 
cannot help the injured landowner until the question of compensation is 
reached unless some statutory right is invaded. People v. Adirondack Ry. Co., 
160 N. Y. 225. The majority of the judges justify the proceedings on the 
part of the city to appoint all the appraisers on the ground that the land 
"stood condemned" as soon as the ordinance was passed and the plaintiff here 
could not be allowed to obstruct the proceedings by refusing to appoint an 
appraiser as provided for by the city's charter. Johnson v. Rankin, 70 N. C. 
550; Railroad v. McCaskill, 94 N. C. 746; State v. Lyle, 100 N. C. 497.- The 
entry of the officers then was not a trespass. Connor, J., dissented on this 
latter point in what seems to be the better opinion. The exercise of the power 
of eminent domain is in derogation of the common right and the statutory 
provisions must be strictly followed. Stewart v. Wallis, 30 Barbour 344; 
Fitch v. Commissioners, 22 Wendell 132; White v. Ry. Co., 64 Miss. 566; 
State v. Jersey City, 54 N. J. L. 49 ; Paret v. City of Bayonne, 39 N. J. L. 559 ; 
and in the principal case the statutory provisions for assessing the compensa- 
tion not being followed, the land did not "stand condemned" and the entry of 



